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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

14th September‟ 2017 

 
TITLE APPEAL NO. 17/2016 

   Smt. Lal Babu Sah 

   Son of Late Lakhi Sah 

   Resident of ASEB Road, Ward No.6 

   Near Old Power House, PO- Tezpur 

   Dist- Sonitpur, Assam          --- Appellant/ Plaintiff 

-Vs- 

  (1)  Sri Maneswar Thakur 

   Son of (L) Jogeswar Thakur 

  (2)  Smt. Rekha Devi Thakur 

   Wife of (L) Jogeswar Thakur 

   Both resident of ASEB Road, Ward No.6 

   Near Old Power House, PO- Tezpur 

   Dist- Sonitpur, Assam        --- Respondents/ Defendants  

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 15-06-2016 passed by the learned Munsiff No.1, Tezpur in Title 

Suit No.32 of 2010, dismissing the suit of the appellant/Plaintiff, came for 

hearing on 04-08-2017 & 01-09-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

(1) This appeal is against the judgment and decree dated 15-06-2016 

passed in TS No.32/2010 by Munsiff No.1, Tezpur dismissing the suit of the 

plaintiff/appellant. 

 

Case of the Plaintiff/Appellant in the Original Suit:  

(2) The case of the plaintiff/appellant is that 8 lessas of land (Schedule-A) 

was purchased by (L) Maloo Gowala from M/s Assam Valley Trading Company 

in 1982 by a registered sale deed & he occupied the same along with his 

adopted son Dhanpal Gowala, till the time of his death in 1993. After death of 

(L) Maloo Gowala the right, title and interest in respect of the Schedule-A land 

devolved upon the legal heirs of (L) Maloo Gowala, and Dhanpal Gowala being 

the adopted son became the owner of Schedule-A land. It was pertinent to 

mention that (L) Maloo Gowala was issueless. Dhanpal Gowala continued to 

occupy the Schedule-A land till his death in 2005 along with his family 

members. On 20-05-2005 (L) Dhanpal Gowala sold a portion of the Schedule-

A land measuring 4 lessas (Schedule-B) to the plaintiff/appellant by executing 

registered Sale Deed No.1093/05. Proforma defendant No.4 is Dhanpal 

Gowala‟s eldest son and he relinquished ½ lessas of the remaining land in 

favour of the plaintiff/appellant by executing a deed in respect of the same. 

Thus, the plaintiff/appellant is at present the legal owner and occupier of 4 ½ 

lessas of land from Schedule-A. (L) Dhanpal Gowala in presence of witness 

categorically mentioned that one Maneswar Thakur along with his wife Rekha 

Devi Thakur was occupying 3 ½ lessas from Schedule-B (Schedule-C) as his 

permission occupier for a period for 4 ½ years and they will vacate the 

Schedule-C on or before 31-07-2009.  
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(3) Thus, the plaintiff/appellant got possession of only ½ lessas of land 

and the Assam Type House under the sale deed & another 1 ½ lessas from 

the remaining 4 lessas (unsold portion of Schedule-A land) on the permission 

and understanding of (L) Dhanpal Gowala. Plaintiff/appellant obtained 

necessary permission and constructed an RCC Assam-Type House over the 

said 2 lessas of land (½ lessas + 1 ½ lessas) by demolishing the earlier 

Assam Type building. The plaintiff/appellant allowed defendants/respondents 

to occupy the Schedule-C land as his permissive occupier on the ground that 

they will vacate the same on 31-07-2009.  

 

(4) However, they refused to do so & rather they started to construct 

permanent structure over it. Because of these factors a strain relation 

developed and the plaintiff/appellant was forced to lodge an FIR before 

Tezpur (Sadar) Police Station on 01-04-10. Interestingly, on 26-02-2009 the 

plaintiff/appellant received a notice that defendant No.2 has made a complaint 

against him before the Women Cell of Tezpur (Sadar) PS. The allegation made 

against him, as his family members were false and concocted. 

Plaintiff/appellants brother Ram Babu Sah filed a cross case against the 

defendants & subsequently, the parties entered into a written compromise 

and agreed to resolve the mater of land disputes at appropriate forum of law. 

Unfortunately, on 02-09-2009 defendant No.2 again lodged a concocted 

complaint before the Assam State Commission for Women against the 

plaintiff/appellant and his brother Ram Babu Sah and that matter is pending 

for disposal. Again on 01-04-2010 defendants without any rhyme and reason 

started a quarrel with the plaintiff/appellant and his family members and 

because of which, the plaintiff/appellant had to lodge an FIR at Tezpur Sadar 
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PS. Because of the above mentioned circumstances and continuous 

harassment and obstruction given by the defendants/respondents it become 

necessary to file the suit with the following prayers - 

(a) Declaration of right, title and interest of the plaintiff over 

Schedule-C land which is presently under the permissive 

occupation of defendant Nos. 1 and 2;  

(b) Decree of declaration that the defendant Nos. 1 and 2 after 31-

07-09 are illegally getting schedule; 

(c) Decree for eviction of defendant Nos. 1 and 2 from Schedule-C;  

(d) Decree for directing demolition of construction both permanent 

and temporary that has been constructed by defendant Nos. 1 

and 2 over Schedule-C;  

(e) Cost of the suit; 

(f) Any other relief as the Court may deem fit.     

  

Case of the Defendants/Respondents in the Main Suit:  

(5) The defendants claimed that the suit is not maintainable because the 

plaintiff/appellant has no locus-standi to file the same. It was also claimed 

that there was no cause of action & that the suit is barred by limitation. The 

suit is also bad for non-joinder of all the legal heirs and successors of (L) 

Maloo Gowala as they are necessary parties to the suit. Defendants denied 

that Dhanpal Gowala was not the legally adopted son of (L) Maloo Gowala and 

therefore, he did not become legal owner of the 8 lessas of land after death of 

Maloo Gowala & that (L) Maloo Gowala‟s only legal heir was his wife Smt. 

Baneswari Gowala. It was accepted by the defendants that the proforma 

defendant No.3 is mentally imbalance and proforma defendant Nos. 6 and 7 
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are minors on the date of filing of the suit. Defendants denied that they are 

occupying 3 ½ lessas of land covered under Dag No.1792 of PP No.682 

allegedly owned by (L) Dhanpal Gowala, hence, the question of them being 

permissive occupier does not arise.  

 

(6) According to the defendants/respondents, they are occupying the plot 

of land measuring 4 lessas covered by Dag No.1795 of PP No.685. The four 

boundaries of the suit land is North – land of Haripada Shil, south – land in 

illegal possession of plaintiff/appellant, east – Ramesh Bhattacharjee and 

Ratna Bhattacharjee, West – Jogendra Sharma. Originally this plot of land 

belonged to (L) Maloo Gowala and after his death it was mutated in the 

names of his wife Saniswsari Gowala in 1995. Saniswari Gowala sold these 4 

lessas of land by delivery of possession and promised to execute a registered 

sale deed & due to a cordial relation of the defendants with Saneiswari 

Gowala and Dhanpal Gowala they occupied the same by constructing 

residential houses thereon. In 1995 Dhanpal Gowala in consultation with 

Saniswari Gowala made an unregistered sale deed for the 4 lessas of land in 

favour of defendant No.1. Defendant No.1 applied for mutation of his name 

and a Misc. Case No.253/98-99 was registered by order dated 18-06-99. The 

mutation was allowed in the name of defendant No.1. Thus, the defendant 

No. 1 since 1995 continuously and openly to the knowledge of the true 

owners occupying the said 4 lessas of land without any disturbance from the 

true owners of the land. The plaintiff/appellant without having any right, title 

and interest and possession over the suit land has filed the suit with ulterior 

motive to gain illegally. Hence, it was prayed that the suit be dismissed with 

compensatory cost.           
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(7) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary parties? 

3. Whether the plaintiff has any right, title and interest over the 

Schedule-C land? 

4. Whether defendant No.1 and 2 are permissive occupants of 

schedule land under the plaintiff? 

5. Whether the plaintiff is entitled to get the decree as prayed for? 

 

After going through the pleadings, evidences and arguments forwarded by 

both the sides, ld. Munsiff dismissed the suit. Being aggrieved and dissatisfied 

with the impugned judgment and decree dated 15-06-2016 the appellant/ 

plaintiff filed this appeal. 

 

Grounds For Appeal: 

(8) The appellant/plaintiff challenged the decision of the ld. Trial court in 

Issue No.3 and 4 claiming that it was not based on the evidences on record 

and that the evidences has not been properly appreciated. Hence, it was 

prayed that the impugned judgment and decree be set aside.            

   

DISCUSSION, DECISION AND REASONS THEREOF: 

(9) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. 

It is seen that the appellant/plaintiff is aggrieved by the decision of ld. trial 

court in Issue Nos.3 & 4. Hence, these issues are discussed herein below.  



Page 7 of 19 

 

ISSUE NO.3: Whether the plaintiff has right, title and interest and 

over the Schedule-C land? 

 ISSUE NO.4: Whether the defendant No.1 and 2 are permissive 

occupants of schedule land under the plaintiff?  

Decision & Reasons of Ld. Trial Court:   

(10) Ld. Munsiff observed that to substantiate the claim over the Schedule-

C land that the defendants are permissive occupants of the plaintiff/appellant, 

the plaintiff/appellant has examined himself as PW-1. In his evidence he 

stated that after the death of (L) Maloo Gowala the right, title and interest in 

respect of the Schedule-A land devolved upon his adopted son Sri Dhanpal 

Gowala. Ld. Trial Court further observed that PW-1 deposed that vide 

registered sale deed No.1093/05 plaintiff/appellant purchased 4 Lessas from 

Schedule-A on 20-05-2005 and marked as Schedule-C in the plaint. However, 

plaintiff/appellant could not take possession of the Schedule-C as the 

defendant occupied it as permissive occupants. PW-1 during cross-

examination reiterated that Dhanpal Gowala is adopted son of Maloo Gowala 

and LHs of Maloo Gowala, who are the proforma defendants in the suit have 

not contested the suit, did not challenge the fact of adoption. Though no 

document was produced by the plaintiff/appellant but cross-examination of 

DW-1 shows that he himself admitted that Dhanpal Gowala was the adopted 

son of Maloo Gowala and Saniswari Gowala. Ld. Trial Court further observed 

that in the written-statement the defendant stated that in 1995 Dhanpal 

Gowala in consultation with Saniswari Gowala executed an unregistered sale 

deed for 4 lessas of land in favour of defendant No.1, which implied that the 

defendant has admitted that Dhanpal Gowala has saleable right in the suit 

land. Hence, Ld. Munsiff held that it can be said that Dhanpal Gowala has 

right to sell the suit land.  
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(11) Ld. Munsiff also considered the question whether the plaintiff/appellant 

was able to prove the execution of sale deed and came to the conclusion that 

the plaintiff/appellant has not exhibited the registered sale deed by which the 

Schedule-B was allegedly purchased by the plaintiff/appellant. Though in 

evidence in affidavit PW-1 has shown the certified copy of the sale deed as 

Ext.1, however, perusal of the same shows that the Presiding Officer has not 

signed it. Ld. Trial Court discussed the decision of Hon‟ble Gauhati High Court 

in Commissioner-cum-Secretary Vs. T. C. Syndicate, 2011 (2) GLT 12, 

where it was held that when documents are exhibited but were not signed 

and sealed by the Presiding Officer those documents cannot be treated to be 

duly proved/exhibited documentary evidences and therefore, no reliance could 

have been placed on such documents. Ld. Munsiff held that in view of the 

above decision, no reliance can be placed on the photo state copy of certified 

copy of sale deed, which does not bear the signature of the Presiding Officer, 

and therefore the sale deed cannot be said to have been duly proved or 

exhibited.  

 

(12) In Misc.(J) 89/11 (Ext.B) the plaintiff/appellant had prayed before the 

Trial Court to allow him to produce the documents marked as annexure and 

vide order dated 29-08-2011 leave was granted, but in spite of the said leave 

the plaintiff/appellant has not marked the exhibits. Thus, in absence of any 

sale deed exhibited by the plaintiff/appellant, the Court cannot accept due 

execution of the sale deed by which Schedule-B land was purchased. Even 

though PW-2 stated that vide Ext.1 Schedule-B was purchased by the 

plaintiff/appellant however said sale deed has not been exhibited. Even PW-3 
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claimed that the plaintiff/appellant has purchased the Schedule-B land from 

Dhanpal Gowala. During cross-examination, he admitted that he was not an 

attesting witness to the sale deed and therefore cannot be said that PW-3 

proved due execution of the sale deed. Ld. Trial Court further observed that 

even if the certified copy of the sale deed would have been marked as exhibits 

and signed by the Presiding Officer, then also said certified copy would not 

have been admissible since the defendant in cross-examination has raised 

objection against the mode of proof of certified copy. Hence, in view of the 

decision in Dayamati Bai Vs K. M. Shaffi, AIR 2004 SC 4082 it can be 

said that even if certified copy of sale deed would have been signed and 

exhibited duly then also it would not have been admissible in evidence.        

Ld. Munsiff held that in absence of any documentary proof of sale, the Court 

is bound to hold that plaintiff/appellant has not acquired any right, title and 

interest over the Schedule-C (part of Schedule-B) land.   

 

(13) Ld. Trial Court also observed that plaintiff/appellant has not examined 

any member from the family of Maloo Gowala to prove that the defendants 

are permissive possessor of plaintiff/appellant. Since the plaintiff/appellant 

failed to prove his title hence, even if it is proved that defendants possess the 

Schedule-C land, such possession will not be permissive possessor under the 

plaintiff/appellant. The defendant as DW-1 and the other DWs had deposed 

that defendants are not permissive possessors of any land belonging to (L) 

Maloo Gowala and neither they had confirmed the plaintiff/appellant that they 

will continue as permissive user under him. Rather the defendants claimed 

and deposed that they are in occupation of 4 lessas of land covered under a 
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different Dag number and PP number. Ld. Trial Court further observed that 

the Commission Report submitted by Survey Commissioner reveals that 

defendants and plaintiff/appellants have been possessing 4 lessas of land 

mention in Schedule-B. Even the PWs and DWs have deposed that the 

defendants are occupying land under the suit dag, hence, the Commissioner‟s 

Report has been corroborated by oral evidence of PWs and DWs. The 

defendant has not cross-examined the Commissioner to prove that the survey 

was not done properly. Hence, the ld. Trial Court found no reason not to rely 

on the Survey Commissioner‟s report, which has been corroborated by other 

witness. Hence, it was held by the ld. Munsiff that the defendants has been 

possessing 4 lessas of land under Dag No. 1792, however, since the 

plaintiff/appellant has failed to prove his title over the suit land, hence, the 

Court is of the opinion that the plaintiff/appellant has no right, title and 

interest over the Schedule-C. As the plaintiff/appellant has no right, title and 

interest over the suit land hence, it cannot be held that the defendants are 

permissive possessor under the appellant. Under the given circumstances, 

Issue Nos. 3 and 4 were decided in the negative.  

 

Argument on behalf of Appellant/Plaintiff: 

(14) Appellant/plaintiff argued that plaintiff bought the suit-land in 2005 

vides registered sale deed (Ext.1) & the defendant/respondents was staying 

as permissive occupier. The Court mis-appreciated the pleading and evidence 

when it held that the dispute is for the unsold 4 lessas of land, however, the 

actual dispute was not for this 4 lessas of land but for the sold 4 lessas of 

land. Furthermore, the documents relied on by the plaintiff was filed alongwith 
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the evidence-in-affidavit with leave of Court. However, the Court has not 

signed it. Order sheets clearly shows that the Court didn‟t put the signature 

because of its own mistake and not because that of the plaintiff. On 25-03-

2011 petition was submitted to file document & vide order dt. 29-08-2011 the 

petition allowed. Order dated 10-10-2012 shows that defendant‟s petition to 

reject the documents of plaintiff was rejected. Ld. appellant counsel cited the 

decision of Hon‟ble Gauhati High Court in Bidhan Chandra Baruah (Dr.) vs. 

G.L. Publication Ltd. (M/s), 2012 (2) GLT 271 wherein it was held that 

“A Court is duty bound to render substantial justice and not shut the door to 

justice merely on technicalities.” In Union of India Vs. K.V.Lakshman & 

Ors., AIR 2016 SC 3139 the Hon‟ble Apex Court held that, “It is the duty of 

the first appellate Court to appreciate the entire evidence and may come to a 

conclusion different from that of the Trial Court.”  

 

(15) It was further asserted by the appellant/plaintiff that Order for Survey 

Commission was passed on 15-09-2014 & letter issued on 1/11/2014. The 

Survey Commission Report says that the respondents/defendants are in 

possession of land in dag no.1792 & not in possession of dag no.1795, 

however the respondents/defendants has been continuously stating that they 

are claiming their right over only dag no.1795 & are in possession of the 

same. Pertinent to mention that the defendants had claimed to have 

purchased 4 lechas of Dag No.1795 of patta No.685 from Saneswari Gowala, 

however, it was also mentioned in the written-statement that by an 

unregistered agreement by Dhanpal Gowala they are possessing the suit-land, 

however, no copy of the same was brought on record. The defendants/ 
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respondents got their names mutated on 18-06-1999 illegally on the basis of 

an unregistered agreement for sale. The appellant counsel further argued that 

there is no counter claim seeking title of the defendants over their alleged 

land of 4 lechas, hence no declaration regarding the same can be given. 

Furthermore, during cross-examination DW-1 admitted that he purchased the 

land covered by Dag No.1795. He also admitted that he is in possession over 

the suit land as per identification given by Soneswar Gowala & if by mistake 

he has been possessing the suit land and if the Court order(s) then he is 

wiling to vacate the same.  

 

Another decision relied upon was by Hon‟ble Apex Court in Anil Rishi v. 

Gurbaksh Singh, (2006) 5 SCC 558 wherein it was held that - 

“A distinction exists between burden of proof and onus of 

proof. The right to begin follows onus probandi…The 

question of onus of proof has greater force, where the 

question is, which party is to begin. Burden of proof is used 

in three ways: (i) to indicate the duty of bringing forward 

evidence in support of a proposition at the beginning or 

later; (ii) to make that of establishing a proposition as 

against all counter-evidence; and (iii) an indiscriminate use 

in which it may mean either or both of the others. The 

elementary rule in Section 101 is inflexible. In terms of 

Section 102 the initial onus is always on the plaintiff and if 

he discharges that onus and makes out a case which entitles 

him to a relief, the onus shifts to the defendant to prove 

those circumstances, if any, which would disentitle the 

plaintiff to the same.” 
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Hon‟ble Apex Court decision in Yagnapurushadji Vs. Muldas Bhudardas 

Vaishya, AIR 1966 SC 1119 & M.P. v. M.V. Vyavsaya & Co., (1997) 1 

SCC 156 was also cited where it was observed that “no one should be 

allowed to suffer on account of the act (s) of the Court.” 

Another citation relied upon was that in Smt. Lachi Tewari And Ors. Vs. 

Director Of Land Records & Ors., AIR 1984 SC 41 the Hon‟ble Apex 

Court refering to  Rafiq and Anr. v. Munshilal and Anr. where the Court said - 

“The disturbing feature of the case is that under our present 

adversary legal system where the parties generally appear 

through their advocates, the obligation of the parties is to 

select his advocate, brief him, pay the fees demanded by 

him and then trust the learned advocate to do the rest of the 

things. The party may be a villager or may belong to a rural 

area and may have no knowledge of the court's procedure. 

After engaging a lawyer, the party may remain supremely 

confident that the lawyer will look after his interest. At the 

time of healing of the appeal, the personal appearance of 

the party is not only not required but hardly useful. 

Therefore, the party having done everything in his power to 

effectively participate in the proceedings can rest assured 

that he has neither to go to the High Court to inquire as to 

what is happening in the High Court with regard to his 

appeal nor is he to act as a watchdog of the advocate that 

the latter appears in the matter when it is listed. It is no part 

of his job.” 

In 1996 1 GLR 308 the Hon‟ble Gauhati High Court observed that if the 

findings in the judgment are not bases on record or in conformity of record, 

then it is perverse and liable to be set aside. In 1991 1 GLT 372 also it was 
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observed that due to act of the Court the parties should not suffer.  

 

Argument on behalf of Respondent: 

(16) It was argued on behalf of the Respondents/defendants that vide Ext.1 

plaintiff/appellant claimed to have bought the Schedule-B in 2005, however, 

the plaintiff failed to prove the same. Though the appellant/ plaintiff claimed 

they purchased it from (L) Malu Gowala‟s alleged adopted son Dhanpat 

Gowala, however, the defendant‟s challenged that Dhanpat Gowala was 

adopted son of Malu Gowala. Respondents/Defendants case is that Soneswari 

Gowala (W/o Malu Gowala) entered into oral sale agreement with defendant 

in 1995 to sell the suit-land to them, however, she left for Bihar soon after 

that & therefore, the sale couldn‟t be completed. Furthermore, vide order 

dated 16-10-2015 Trial Court allowed defendant to submit judgments proving 

that Dhanpat is not adopted son of Malu & these judgments were treated as 

Court exhibits (Ext.II, Ext.III). The plaintiff never produced the original 

documents and admitted it during cross-examination, and therefore, if the 

original is not produced then how can the Court sign this documents. 

Defendant claims they are occupying dag no.1795 and is in their possession 

and mutation done accordingly. The Survey Commissioner has wrongly 

mentioned that the suit-land is under dag no.1792 and defendant possessing 

it. 2003 (2) GLR 313 clearly mentions that Commissioner Report has only 

evidentiary value & is not substantive evidence. 

 

My Decision & Reasons Thereof: 

(17) I have given the arguments forwarded by both sides due consideration 

and also have gone through the impugned judgment and the evidences 
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available on record. There are few important points that needs to be 

answered for reaching proper conclusion in these issues – 

a. Whether the appellant/plaintiff was successful to prove due 

execution of sale-deed (Ext.1)? 

b. Whether absence of signature of presiding officer in Ext.1 is fatal 

and whether it was due to mistake of Court? 

c. Whether the defendants are occupying Schedule-C as permissive 

possessor or are occupying their own land under Dag No.1795 of 

P.P No.685? 

I have gone through the sale-deed copy, which was marked as Ext.1. It 

reveals that it has been written “proved against original” and doesn‟t bear the 

signature of the Court. Perusal of the order-sheets reveals that the plaintiff/ 

appellant had made a prayer before the Court that the original sale-deed has 

become not tracable and sought permission to lead secondary evidence. The 

Court allowed the prayer, however, as mentioned earlier the photocopy of the 

sale-deed, which is in record has not been duly exhibited. Pertinent to 

mention that if and when the copy furnished doesn‟t have an original there is 

no reason why a Court will sign it when it is marked “proved against original”. 

So, the logical conclusion is that the Court with due prudence has not signed 

the document under controversy. Another point to be noted is that none of 

the attesting witnesses were produced to prove due execution of the sale-

deed. Though LHs of Maloo Gowala, are the proforma defendants in the suit & 

they have not contested the suit, however, law is clear that when right, title 

and interest over a property is claimed on the strength if a deed then it must 

be duly proved and in absence of adequate evidence no such right, title and 

interest can be declared by the Court.  
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(18) The citations submitted by ld. appellant counsel has been considered 

by me and I accept that those are established principles of law, more 

particularly, Hon‟ble Gauhati High Court decision in Bidhan Chandra Baruah 

(Dr.) Vs. G.L. Publication Ltd. (Supra) that substantial justice shouldn‟t be 

denied based on mere technicalities & Hon‟ble Apex Court decision in M.P. v. 

M.V. Vyavsaya & Co., (Supra) where it was observed that no one should 

be allowed to suffer on account of the acts of the Court. However, as 

discussed in prior paragraphs, non-signing of the copy of the sale-deed didn‟t 

appear to be a „mistake by the court‟ and rather it appeared that the Court 

didn‟t put the signature based on prudence. Hence, it is clear that substantial 

justice has not suffered at the hands of technicalities. 

 

(19) Thus, under the circumstances, I am of the opinion that the decision of 

ld. Munsiff is as per laid provision of law and therefore, Trial Court decision 

in issue no.3 is not interfere with and it is held that the plaintiff/ 

appellant failed to prove his right, title and interest and over the 

Schedule-C land. 

 

(20) I now take-up the next leg of the problem as to whether the 

defendants are occupying Schedule-C as permissive possessor or are 

occupying their own land under Dag No.1795 of P.P No.685. the plaintiff/ 

appellant in the plaint claimed that Dhanpal Gowala in presence of witness 

categorically mentioned that one Maneswar Thakur along with his wife Rekha 

Devi Thakur was occupying Schedule-C land as his permission occupier for a 

period for 4 ½ years and they will vacate the Schedule-C on or before 31-07-

2009. I have gone through the evidence of PWs closely and it is seen that no 
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conclusive evidence could be produced to prove that the defendants/ 

respondents were permissive occupier under Dhanpal Gowala. Pertinent to 

mention that Dhanpal Gowala is alive and he would have been the best 

witness as to whether the defendants/ respondents were permissive occupier 

under him or not. It is true that the discretion is of the parties as to whom 

they wish to produce as witness, however, when an essential important 

witness is held back a negative presumption does arise.  

 

(21) Another pertinent point to be noted is that the respondents has been 

repeatedly claiming that they were never permissive occupier under Dhanpal 

Gowala or anyone and rather they are occupying the plot of land under dag 

no.1795 that they purchased by way of unregistered sale in 1995 from 

Dhanpal Gowala. However, Survey Commission Report indicated that the 

respondents/defendants are in fact staying in a part of dag no.1792 and not 

dag no.1795, as claimed. Thus, it is evident that the defendants/respondents 

are unknowingly occupying a wrong plot of land originally owned by the same 

owners. Evidence failed to prove tat they were permissive possessor under 

Dhanpal Gowala or the plaintiff/appellant. Hence, the decision of ld. Munsiff is, 

as per provision of law and therefore, decision in issue no.4 is not 

interfered with and it is held that the defendant No.1 and 2 are not 

permissive occupants of schedule land under the plaintiff. 

 

(22) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned Judgment and Decree dated 15-06-

2016 passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 32 of 2010. 
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Hence, the appeal is dismissed and the Judgment and Decree dated 

15-06-2016 is upheld. However, the parties will bear their own costs.  

 

(23) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 14th September‟2017. 

 

 

(Munmun B. Sarma) 

Civil Judge 

                       Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

Dictation taken and transcribed be me:      

 

   

(J. K Muru) 

Steno.      

 

 

 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE  

 

Plaintiff Witnesses: 

i PW-1    : Lal Babu Sah 

ii PW-2    : Ram Babu Sah 

iii PW-3    : Sri Gunanta Das 

   

Plaintiff Exhibits:      NIL 

 

Defendant Witnesses: 

i DW-1  : Sri Maneswar Thakur 

ii DW-2  : Smt. Chinu Roy   

iii DW-3  : Smt. Boby Singh 

 

Defendant’s Exhibits:    

i Ext.B  : Case record of Misc. (J) No.89/11 

ii Ext.B(1)  : Petition for allowing to submit documents 

iii Ext.D, E, F : House tax paying receipt 

iv Ext.H  : Revenue paying receipt 

v Ext.G  : Revenue paying receipt 

 

Court Exhibits:    

i Ext.I  : C/c of the plaint of TS No.90/2014 

ii Ext.II  : C/c of the judgment in TS No.35/1996 

iii Ext.III  : C/c of the judgment in RSA No.141/2009 

iv Ext.IV  : C/c of the judgment in T.A No.3/1999 

    

 

 

 (Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 


